
SCHOOLS : County treasurer haq1ng in his possession funds de 
rived in part or wholly from allocation from state 

COUNTY TREASURER : aid to a reorganized school district should , upon 
application of district treasurer , transfer such funds 
to district treasurer or , absent such app lication, 
ret s.in funds credited to district unt i l ordered to 
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refund them in whole or in part to public school fund 
by some legally constituted body authorized to make 
such an order . Funds derived from loca l taxation 
should be credited to district and transferr•ed to 
treasurer or district upon a pp licat i on of such trea-
surer . 

September 21, 1953 

"'Ionorable .\lbert L . Henc ke 
Prosecutin; Attorney 

County 
Union , Iti asour1 

Deo.r Sir : 

Thio ia in roc? onse to your requoot for an opinion, 
which request r eads ao follouo : 

"I hereby roquoot an frac 
your offi ce ro ,_;ard t ho f'ollou:i.ng : 
t ·J.ha t distribution : or fundo of a 
reorganized schoo l district chr ll be 
made by the County whon 
said funds is i nvolved i n an injunction 
a c t i on the questi on of aid 
to a private school? ' 

"I refer you to a rocontly de 
c ided by tho Supremo Cour•t , to - wit : 
Henry Berehorn , .lona DorGhox·n. Arthur 
Vit , \Jillia..tl Jintor ... , Luc ilo lintors , 

Eiloro. 
Pl a.lntj.ffs , vs . F.oor :;unizod Jchool 
1Jistrict Uumbor 8• · r anklin County, 
Hi osouri: Hel'mtiil .1\ • Toben , Ch rleE. 
Busch, dH .. r d .. . Fischer , treorce J . 

Joseph H. and Fr ru:k 
A. Mi esner, !.'lembero o:: tho Board of 
Diroctora of snid school district ; 
Florenz c. Nieder • of the 
3oard of Virectors of a t i d school 
district; H. .,is.b...er, :'ron surer 
of su.iJ. district; ... k Hill Sc11.ool 
District I.u.uber 23 • r unld i n County , 
Hi ssouri: . dtilt.r d .obo1·, . dolph Uolt 
noier end drmr G. .. :n of 
tho ...,·oar·d of Dir-t> c tors of oaid school 
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district , Frank • lloelker , Clork of said 
school district , an~ Otto vchomberg , 
Tressurer ot" l''r t. 1Alin County , .~.~.1 b&ouri , 
Defendant s . 

"It is my understa:."lding tha.t the Treasurer 
of .?ranklin County hol as an a;>po1·tionment 
for neorganized .Jistrict h - 8 . Al so he 
holds the utilities tax received fro·l the 
County . Said treasurer desires your 
opinion as ·to whe t;her he Ct..Il l egally pay 
this moner. to auld heor-3&11ized &chool 
J)istrict . • 

The crse referred to in your r equest , hereafter r eferred 
to as the Berghorn case hbld tha t two of the s chools in Re
or ganized Vistrict No . 1 .Li•rc..ru:tL.n County, Hissouri , i . e ., 
Gildehaus und Krakow s chool s , were not f ree ~ublic schools and 
honco '~re not entitl ed to bo SU)ported by public school money 
or public funds . The coUl· t <lid not t·etnil the findings of 
fact , the rrovisions o.~.' the decl m-atory judgment or the in
junctive decree of the lower court in its aec ision. l arl y in 
t ho decision the court said : "the jud~1ent as entered, includ
ing the snecifi c findin~s of fact , the decl aratory judgment and 
t he i njunction decree covers sone thirty seven pages of the 
transcript . Spnce por.mits only a very brief r ev iew of the 
facts . " Later on in the Ol')inion the court s aid: 

"In view of the issues r a ised on this 
o:~>:>eal , it l-lill not be necessary at t his 
point to r eview the detail ed orovis ions of 
the decl aratory judement entered on count 
one . Under count two, tho court enjoined and 
restr ained defond~ts from continuing the 
arrange •.ent for the joint operation of motor 
buses and from using any public monies for 
t he joint operatio • of xllotor ~uses under an 
arr·ango":lent with tho Roman Catholic Church, 
enjoined and r &str o.ined defendants fro .. 
using or pnying uny publlc monies for tha 
maintenance and sup )Ort of either OJ.' the 
Gildehaus sc~ools or the Krakow school, 
as present l y con~ucted and maintuined , 
enjoined and r estrained defJndants fro~ 
emoloy:: • .g as teachers any nun or nuns of 
tho order of the Sisters of tho doration 
of the Moat Pre cious Bl ood of O' li"a.llon 
or any nun or nuns of the Order or the ?oor 
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School Sisters of Notre Dame and from 
employing as a teacher in any public school 
within said district 8 •a per 5on Hearing 
a uniform garb prescribed by a religious 
order of the Roman Catholic Church,' and 
enjoined defendants from connucting any 
school in said district upon pro;orty and 
in any building belonging to the Roman 
Catholic Church unless said property be 
r amovod and separated from premises on 
which is located any nuns ' home , church 
buildings , or priest's home and unless 
the premises be validly l eased for a 
specific ter.m under an aur eement removing 
said property from the control ot the 
church by the terms of the l ease . The 
Rock Hill district and its officers were 
enjoined and r estrained from pay~ng public 
funds belon3ing to said district for 
tuition to District 8 for resident pupils 
of the Rock Hill ~lstrict attending eithor 
t he Gildehaus or Krakow schoo l s in Distri ct 
8. fe need not review further the de 
tailed provis- ons of the injunction decree . " 

The court :made a brief review of the facts and the rul.ing 
of the lower court and closed by affirming the judgment . Al
though it could have done so , the upper court did not amend, 
modify or suppl e •.• ent the judgmont of tho lo\ver court . 

with r espect to tho effect of an affirmance of a judgment 
of a lower court , it was said in Gary Real ty Co . v. Swinney, 
17 s •. r. ( 2d) 505 , l . c . 509 c 

" * w * This judgment was affinaed by this 
court . After such affirmance , the judgment 
was still the jud3111ent of the circuit court . 
The judgment of affirmance tras not an in
dependent judgment of recovery , but a pro
nouncement by this court that the judr;ment 
of the circuit court \Jas right nd should 
remain in force . l.feyer v . Ca.~pbell, 12 1-to . 
397, 401 . * * * It 

Therefore , since the upper court did not purport to detail 
the injunctive r ullef granted by the lower court or to enter a 
decree of its own, we must look to the provisions of the decree 
of the lower court as being the only decree in f orce . 
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It should be ment iv"'l.ed , t t h i s ;>OL"lt thnt t he lower court 
made a. specific finding t ht..t the Ziegemeyer school oper ated by 
he or ganized District !io . 8 was a. free public school and entitl ed 
to support from public ru1~s . This finding was not disturbed 
or quest ioned by the U). er court . Tho injunctive relief 
granted w~s onl y ~rlth respect to ~he operation of the schools 
kno"m as Krakou t..nd Gildehaus in he organi zed ~istrict No . 8 , 
Fr ankl in CountJ , !Ussouri , and Rock ! .. ill District No. 23 1 
Fr ankl in County , l1i ssouri . 

Specif ic injunctive r elief wr~ grant ed e~ainst the officers 
and directors of Reorganized District ~io . 8, .. ?r anklin County, 
Mi s souri , with r eeard to the expenditure of ~ublic monies , the 
operation of these schools and joint operation of ~otor buses . 
The only injunctive r e lief gr anted ~~c inst defendant Otto 
Schomberg , 'J.lr ea. surer of Frc.n..klin County, l i s so·lri , uno that he , 
a l ong with the 0 4 'ficers ane dir ctors of Rock Hi ll School 
Dis trict :No . 23 1 t•ra.nklin County , li souri , was r estrained from 
paying public funds belon~ing to s aid Roc<hill Schoo l District 
under their co"ltr ol for the uses and 11urposes o -r said district 
for tuition to eorga:l.ized Schoo l District o . ~ , ·'r anklin 
County , , i souri , f or resident pup i l s of Rock 1rjll School Dis
trict Uo . 23 attending either of the Gildehaus schools or the 
Krakow school . JJe \las not r estr ained f rom payins over to 
Heorganized s chool .. )istrict o . 6 , Fr ankli n County , .. usaouri , 
any funds in his hands . 

Tho treasurer of " r anklin County has fundo 1n hls possession 
raised from local t axation and money alloc a.t e d fro;n the publ i c 
school fund of the state . Upon t he u l timate distribut ion of 
these funds t hey may be separa.ted and d isposed o~ according to 
t he source from Hhl ch derived , but for tho purpose of determ1n-
1ng what diaposi tion sho··l d be ma.C:e of t l)em by the county 
treasurer they may be treated substantia lly the aa. e . 

Th.e pr ocedure Hhereby a school district r e ce ives its 
alloca t ion of s tate Lid is set for th :n bection 161 . 030 . R:ro 
1949 . ~unmarizing tr~ applicable ortion of that section , t he 
district clerk makes a r eport to the county sup\:''"'.ui':cndent 
s howing tho nu'Tlber of days attendance of t:..ll p.1pll s , the l ength 
of the scho- l tar, , the average attendcnc~ , t he number of da.ys 
t aught by e ch te'""cher , t be salat~y of each teecher· , and any other 
1nf orma.tion requir t;. d by t;he ste t& board of educntion . He swo o.rs 
to t hat r e_ ort before a notary and is made criminully liable for 
knowingl y furnishing nny f a lse information in tb-t r eport . The 
county superint~ndent then a proves the report a:l.d turns it 
over to the county clerk who summarize s it as p r escribed by t he 
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statute and forwards it to the J tate Board of . ducation . It 
is on the b sis of t his re~ort that t he ~tate P,oard of - ducation 
makes its apportionment to t he district . Tho St ate Board of 
Education then certifies the ~~ount so apportioned to the 
St ate Comptroller for hi s a .;>proval and a warl"ant is i ssued pay
abl e to the county treasurer and f orwarded to him. The statute 
then says that : 

" * ~• .;:· The county t r easurer shall immedi
ately upon rece ip t of such moneys distribute 
and credi t to t he various school di stricts 
in the several counties the amounts due each 
district as a~portlonod and r eporte d t o the 
county treasurer and county c l erk by the 
stat e board of educe. tion; ·::· ~$ -~ " 

Fur ther , with regard to money in the hands of the county 
treasurer appor t ion ed to any town , city or consolidated district , 
from whatever source derived, Secti on 165. 343, RSUo 1949 , provides : 

"Uhenover any s tate or county school .t:1oney 
a~portivned to any town, city or consolidated 
scnool district sha:l havo been paid to any 
county or township treasurer , a s now ? rovided 
by l aw, the same shal l , on the application 
of the treasurer of said town, city or con
solidated school district , be puid over to 
~ by said county or township t reasurer , 
and tho receipt of any such school district 
treasa~er for said money shall be a l awful 
voucher for t he dis , osit i on of said money by 
s a id county or townshi ~ treasurer , and be 
accepted as such by t he county court or other 
body or person having authority by l aw to 
make settle~nts with said county or towns~p 
treasurer ." 

If money erodited to the various school districts remains 
in the hands of the c ount y treasurer und is drawn upon by warrants , 
he does have the duty of seeing that such warrants ere in proper 
form (School Dist . !io . 45 of Pemi scot Co . v . Correll, 286 S . \i . 
136), that thAy ore paid out of the ap~ropriate fund , and other 
ministerial duties 3pecific d in Sect : on 16$ . 110 , RSMo 1949 . 
However , he is not 6iven the diacre t ion of determi ning whether 
funds in his hands credited to a school dis trict have been 
properly a. ortioned to ~uch d1atrlct , nor c ~ he withhold pay
ment of funds so allocated to a cliatrict , uhether dorived from 
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loca l t~cation or stQte aid , u~on any usamrytlon thct such 
monoy may be illegally expondod. 

In the cuae at hand the court found that tho Glldehe.us and 
Kro.kol-7 sc"lools were not free public schools and , hence , not 
entitled to be supportec by public school noncy or public funds . 
The ~iogenmeyer school was found to be ~ free ~ubllc school 
and entitled to be supported by public sc1ool ~oney and public 
fUnds . ~·~..11 , .~.o but p .... rt of hoor·t.>anized ~cbool District t1o . 8 , 
Franklin County , Mi:.:.douri . It is app I'ent thc.t st.. l..J. district 
is entitled to that po .. ·t.:.on of the public school ::toney aJ;por
tioned to the .is l;rlct 1o ... tho Ziegenmoyer scc.ool but not that 
portion allocated 0.1 t!l.e b .sis of attendance , etc .. , at the 
Gil dehaus and 1rakow schools . But tho county treasurer has no 
method o"" determining wh ... t pol"'tlon :ms le :.t..lly alloct. ted to 
Reorganized ~chool Distr ict Ho . 8 , nor does he have any authority 
to do so . The county treasurer doc5 not OApend school money belong
ing to such a dis1rict . He is a ~ere conduit . 

An analogous c .... se is thut or' Stnte ex rol . Randol?h County 
v . :::vans 1 240 ~~o . 95 , 1.,..5 .., • 1. -t-0 , ~vhare it 1-1o.s held tha t the 
State Superintendent of .,;Chvols c,o ld r.ot colluterclly attack 
t he truthfulness or corrcctnes~ o; ~ ev~wr~tion uron which the 
amount of state aid wt. .. b ... sed. In quot~ -ti uith approval from a 
llew Jersey c ase the court aula (..o . l . c . 108): 

11 ' The ~1hole cchool m .... r..cy of tho ..,t<Ate is 
thuD passed down to the towns' !p collectors , 
and t hoy src ordered to pay it over to t~o 
town superintendents ; and then the to1m 
superintendents b.I' o ... der"'d, by the otc.tuto 
{ITix . Di~ . 735, sec . 17) , to apportion tho 
whole money so received ~ong the several 
school districts, in the rntio o~ t~e number 
of children c~. able of attending sc.ool 
between t.,_e .,->es o-" ~lve Lnd e i ghteen , t..r..d 
to pay it o,rer , or. the orc.er~ of tho 
trustees , to the teachers ; so tha.t it uill 
be perceived that t' e Ji~tribution of ell 
tho school funds , both ~tate n.nd to· ~.~.shi_ , 
in evory county , townahip , and distr:ct of 
the State , is bRsed upon t his scert~in-
in of tho c hildren by the district trustees . 
·rhe whole movement depends unon the fin
ality o ... thia aacertain."Tlent . If t his r eturn 
be in its nature judicial, t~e county 
collectors, t~e towns~ip collectors , the 
town superintendents , can saf ely pay over 
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t he funds , r espec tive l y , a s co~anded by 
tho s tatute . They perform uere l y ministerial 
functi ons , and are liable to indictment for 
not doing so; and t he whole school system 
moves on harmoniousl y . -~- ~~ it' " 

rheref ore , since the county treasurer is given no discretion 
in the distribution of rublic school funds in his hands appor
tioned to a r eorganized district , and was not enjoined by the 
court fro~ diatributir~ such funds to Reorganized School District 
No . 8 , Fr anklin County , Mi ssouri , he must obey the statutory 
mandate ~nd either turn such funds over t o t he treasurer of 
Reorz~iized Schoo l District No. 8 , Franklin County , .a~ souri , 
upon the a~plicati on of the treasurer of such distri ct or , in 
tho absence of such application, reta in such funds credited to 
the district until such timo as they may be ordered r efunded to 
t he public school fund in whole or in part by some l egally con
stituted body author i zed to make such an order . 

As for the funds in the hands of the county treasurer 
raised from local taxation and credit ed to Reorg~nized School 
District No . 8, I•'r ankl in County , IU souri , there is no question 
but that these funds may and must be turned over to tho district 
treasurer upon his application or r e tained to the credit of such 
district in the absence of such application. The derivation 
and source of t hose funds is entirel y different fr~ the state 
aid above discussed. The bcsis for t heir all ocation to the 
district is not that of number of days of att endance of pupils, 
average attendance , etc., as in t he c ~se of state aid, but 
rather is based upon the amount of property in the district 
subject to t axation and tho r ate of taxation pr eviously estab
l ished for school purposes . The district u.nd its ol'ficers are 
l imited in the manner in which these funds ~Y be expended by 
virtue of recent c ses decided by the I11s souri Supreme Court , 
but t he dut y of the county treasure r wi th r espect t o these 
funds is the same a s above discussed i n r egard to the funds 
derived from state aid. He has no discretion in tho matter and 
must deliver such funds to tho treasur er of the district upon 
his application or retain them, credited to the district . 

This opinion i s confined to the question submit ted and 
does not purport to define tho right s , duties or liabilities of 
any other person, of ficer or legally constituted body. 

It i s t he . opinion of t hi s office that a county t r easurer 
having in his possession f unds deri ved in part or wholly from 
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allocation of state aid to a reorganized school district should, 
upon tho application of t he t r easurer of auch district , transfer 
such f unds to t ho district truasUI·or , or absent such application, 
should r ot&in such £unds in his possession, credited to the 
district , unti l ordered to refund them in whole or in part to 
the public school fund by soma l egal l y constituted body authorized 
to make such an order. Tho f~ct that such funds may have been 
allocated on an improper ba sis and consequentl y involved i n 
l itigation wherein i njunctive r olie.f lras grant ed does not change 
t his , orovided that tho court decree doos not r estrain t~~ 
county treasurer from making such distribution. Those funds 
derived .from local t~at~ on should be credite d to the school 
dist r ict ~d tr~ns.ferred to the treasure r of the district upon the 
application of Juch treasurer. 

The forego!~ opinion, whi ch I hereby approve , was prepared 
by my .u.S.::~istant , J ohn .1. Inglish. 

JWI :ml:lrt 

- 8 -

Yours very truly , 

J OTfN H. D.ALTO l 
Attorney Goneral 


